Gravity

Although Inspector Lyle did not consider any of the
violations to be "significant or substantial," and the special
assessment officer found that the gravity of each violation
was "nonserious," the "narrative findings" supporting the
initial assessments not only took into accound the submission
of "erroneous status change reports," but specifically took
into account "the failure of the operator to take the dust
samples required during periods of active mining."  Because
of this asserted "failure," MSHA's assessment officer concluded
that during the period of active mining "excessively dusty
conditions were allowed to go undetected" and that this in
turn "could have allowed the miners to be continuously
exposed to excessive concentrations of respirable dust."

While it is true some of the citations make reference
to the fact that the respondent did not submit dust samples
for several sampling cycles during the production shifts
in question, and that several mining units had been cited
for being out of compliance during the year preceding the
citations in questions, petitioner presented no credible
testimony to establish or support any conclusion that
"excessively dusty conditions were allowed to go undetected."
Further, the inspector who issued the citations made some
rather low gravity findings on the face of all of the citations,
and since he did not testify, I reject the petitioner's
reliance on speculative second-guessing by its assessment
office as stated in the "narrative findings."

It seems clear to me that the reporting requirements of
section 70.220, are intended to provide MSHA with "tracking
information" so as to insure compliance with the applicable
dust standards found in Part 70 of its regulations.  Since
the use and location of mining equipment at any given time
in the mining environment are critical in determining the
potential respirable dust levels and exposures for certain
critical occupations, MSHA has to be able to track the
movement and use of such equipment in order to determine
whether its dust standards are being complied with.  However,
in the instant cases there is no credible testimony or
evidence to establish that the failure to accurately report
the changes required by the cited standard in fact had a serious
impact on miners.  Accordingly, I have no basis for finding
or concluding that the gravity of the violations is such as
to warrant any additional increases in the penalties assessed
by me for the citations.

However, given the rationale for requiring such reports,
I do find that the citations were serious.
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